
- 
THE COMPTROLLER Q8N8AAL R*c 

PEClSlON O P  T H E  U N I T E D  I T A I R )  
W A S H I N O T O N .  O . C .  2 O b 4 8  3oa-4 6 

FILE: 
B-217585 DATE: January 25, 1985 

MATTER OF: 
Computer Dynamics Inc. 

DIGEST: 

Protest to GAO concerning alleged solicitation 
defects is untimely where firm initially pro- 
tested to the contracting agency prior to the 
closing date for receipt of proposals under the 
solicitation, but did not protest to GAO within 
10 working days after closing occurred. Where 
agency does not take corrective action requested 
regard ing sol ic ita t ion defects , closing cons t i- 
tutes initial adverse action on the agency-level 
protest. 

Computer Dynamics Inc. (CDI) protests solicitation 
No. KECS-84-010 for data processing facilities management at 
federal sites in Alaska, Idaho, Washington, and Oregon 
issued by the General Services Administration (GSA). CDI 
also protests GSA's failure to award CDI a contract under a 
prior solicitation (No. 10PN-HGS-0228) which contains a 
requirement for facilities management of the Federal Data 
Processing Center (FDPC) in Anchorage, Alaska, which was 
set aside for minority firms under section 8(a) of the Small 
Business Act, 15 U.S.C. S 637(a) (1982). CDI alleges that 
GSA wrongfully declined to award it a contract under the 
initial solicitation. CDI also asserts that the new solici- 
tation contains substantially the same requirements as the 
original solicitation except that it does not provide for 
the 8(a) set-aside. CDI seeks award of the FDPC contract. 

We dismiss the protest as untimely. 

CDI alleges that the original solicitation requirement 
was set aside for CDI under the 8(a) program on June 27, 
1983. On May 25, 1984, after extensive negotiations with 
CDI, GSA advised CDI it was canceling the original solicita- 
tion and that GSA intended to transfer the FDPC to the 
Bureau of Land Management (BLM). However, on August 10, 
1984, GSA issued a new solicitation which included the 
facilities management requirement for Alaska which was 
covered under the original solicitation. The due date for 
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receipt  o f  proposals  u n d e r  t h i s  s o l i c i t a t i o n  was 
September 1 0 ,  1984 .  On September 7 ,  1 9 8 4 ,  C D I  f i l e d  a pro- 
t e s t  w i t h  GSA. I n  i t s  p ro te s t  t o  GSA, C D I  a l l e g e d  t h a t  t h e  
new s o l i c i t a t i o n  was s u b s t a n t i a l l y  t h e  same a s  t h e  o r i g i n a l  
o n e ,  t h a t  t h e  p r o p o s e d  t r a n s f e r  o f  t h e  p r o c u r e m e n t  f r o m  GSA 
t o  BLM, w h i c h  had n e v e r  b e e n  a c c o m p l i s h e d ,  was a n  a t tempt  to  
c i r c u m v e n t  t h e  8 ( a )  s e t - a s i d e  process,  and  t h a t  t h e  c a n c e l -  
l a t i o n  o f  t h e  i n i t i a l  s o l i c i t a t i o n  was improper a n d  v i o l a t e d  
S m a l l  B u s i n e s s  A d m i n i s t r a t i o n  r e g u l a t i o n s  and  t h e  s p i r i t  and  
t h e  i n t e n t  o f  t h e  Small  B u s i n e s s  A c t .  

GSA r e s p o n d e d  t o  t h i s  protest  b y  l e t t e r  o f  November 1 6 ,  
1 9 8 4 ,  b u t  a p p a r e n t l y  t h e  r e s p o n s e  was m i s a d d r e s s e d  and  was 
n o t  r e c e i v e d  b y  C D I  u n t i l  a f t e r  J a n u a r y  8 ,  1 9 8 5 .  On 
J a n u a r y  1 4 ,  1 9 8 5 ,  C D I  f i l e d  i t s  p r o t e s t  w i t h  o u r  O f f i c e .  

S e c t i o n  2 1 . 2 ( a )  o f  o u r  B id  P r o t e s t  P r o c e d u r e s ,  
4 C . F . R .  p a r t  2 1  ( 1 9 8 4 1 ,  r e q u i r e s  t h a t ,  i f  a p r o t e s t  is 
f i l e d  i n i t i a l l y  w i t h  a c o n t r a c t i n g  a c t i v i t y ,  a s u b s e q u e n t  
p r o t e s t  t o  t h i s  O f f i c e  m u s t  b e  f i l e d  w i t h i n  1 0  w o r k i n g  d a y s  
a f t e r  t h e  p r o t e s t e r  h a s  " a c t u a l  o r  c o n s t r u c t i v e  n o t i c e  o f  
i n i t i a l  a d v e r s e  a c t i o n . "  The  q u o t e d  p h r a s e  is  a term o f  a r t  
t h a t  is  c o n s t r u e d  t o  i n c l u d e  k n o w l e d g e  t h a t  t h e  a g e n c y  
p r o c e e d e d  w i t h  a b i d  o p e n i n g  o r  c l o s i n g  i n  t h e  f a c e  of t h e  
p r o t e s t .  Ray S e r v i c e  Company, B-215959, Aug. 1 4 ,  1 9 8 4 ,  84-2 
C .P .D .  11 1 8 1 ;  C e n t r a l  A i r  S e r v i c e ,  I n c . ,  B-213205, Feb. 6 ,  
1 9 8 4 ,  84-1 C . P . D .  11 147 .  Here, s i n c e  t h e  p r o t e s t  to  o u r  
O f f i c e  was f i l e d  ( r e c e i v e d )  o n  J a n u a r y  1 4 ,  1 9 8 4 ,  more t h a n  
10  w o r k i n g  d a y s  a f t e r  c l o s i n g  o c c u r r e d  o n  S e p t e m b e r  1 0 ,  
1 9 8 4 ,  t h e  p ro t e s t  is u n t i m e l y .  F u r t h e r m o r e ,  t h e  f a c t  t h a t  
a n  a g e n c y  l a t e r  f o r m a l l y  d e n i e s  a n  a g e n c y - l e v e l  p r o t e s t ,  a s  
GSA d i d  h e r e ,  d o e s  n o t  a l t e r  t h e  f i r m ' s  r e s p o n s i b i l i t y  to  
c o n f o r m  t o  t h e  f i l i n g  r e q u i r e m e n t  of o u r  Bid  P r o t e s t  
P r o c e d u r e s  i n  p r o t e s t i n g  t o  o u r  O f f i c e .  Ray S e r v i c e  
Company, B-215959, s u p r a .  
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